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JUDGMENT 

1.  In this case accused Mafijul @ Mafijur Islam is put for trial for 

allegation of charge u/s 417 and 376 of the IPC.  

2.  The factual matrix, according to the FIR, in brief, is that on or about 

6/7 months ahead of 05-01-2015, accused kept informant as ad domestic 
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helper, in his house. During that time, accused enticing her to marry, 

cohabited with her for several times, as a result, she became pregnant of 3/ 4 

months. While informant gave proposal to take her as his wife accused did not 

agree. So, informant convened a village meeting but the accused did not 

appear in any of the village meeting. While the informant was talking about 

the incident with some people in her house, accused and his family members 

came to their house armed with lathi, dao, chased the public gathered there 

to assault. Hence, this case. Accordingly, FIR was filed by complainant before 

the Missamari Police Station on 05-01-2015.         

3.  On receipt of the aforementioned FIR, the O/C Missamari Police 

Station registered Missamari P.S. Case No. 01/2015 u/s 419/376/506 of the 

IPC. After completion of usual investigation, the O/C Missamari Police Station 

filed charge sheet u/s 419/376/506 of the IPC against the accused Mafijul @ 

Mafijur Islam.  

4. On being appeared the accused persons before this Court, my learned 

predecessor-in-Court, after hearing both parties, framed charge u/s 417/376  

of the IPC against the accused Mafijul @ Mafijur Islam. Particulars of the 

charge were read over, explained to the accused to which he pleaded not 

guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as nine 

numbers of witnesses. After completion of prosecution evidence the statement 

of the accused is recorded u/s 313 Cr.P.C. All the allegations made against the 

accused and the evidence appears against the accused are put before him for 

his explanation where he denied the allegation and declined to adduce defence 

evidence.    

6.  I have also heard the argument put forward by the learned counsels of 

both sides.   

7.  The point for decision in this case is that – 

(i) Whether the accused in between 01-01-2015 to 31-12-2015 

deceitfully procured consent of victim for sexual intercourse and 
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thereby cheated her and thereby committed an offence punishable 

under section 417 of the IPC?   

(1) “ Whether the accused  in between 01-01-2015 to 31-12-2015  

committed rape upon the victim and thereby committed an offence 

punishable under section 376   of the IPC?   

 

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on 

record. 

9. PW 1, Dr. Tutumoni Handique, stated that on  On 06-01-2015 she was 

posted as working as Medical & Health Officer-1 in the  Kanaklata Civil 

Hospital, Tezpur and on that day at about  2 p.m.  in the labour room complex 

of KCH, she examined Anjuma Khatoon, 22 years, female, D/O Safiqul Islam 

of village Arbari, PS Missamari, in reference to Missamari No. 1/15 u/s 

419/376/506 of IPC, on being escorted and identified by Woman Home Guard 

Bharati Chakraborty, vide Hospital Registration No. 313/15. She was examined 

in presence of GNM Anna Merry. On examination she found the following:  

  Menstrual history – regular. LMP  Ahin’ 14, Height – 149 cm., 

Weight – 38 Kg, Teeth – 8 in all four quadrants.  Identification mark – mole 

on left side of nose. Well dressed, neat and tidy of average built and normal 

gait. Secondary sexual characters are well developed. No injury on her body 

as well as on her private parts. 

  Per abdomen examination – Uterine height upto umbilicus. Featal 
heart sound audible. 

Investigation Reports: 

 Vaginal smear report :  

 No sperm seen. Done at KCH. Laboratory No. 1/15. 

 Urine for pregnancy test: - positive done at Assam X-ray Clinical 
Laboratory. Patient ID 22764 Pathologist – Dr. D. Mahanta. 

 X-ray for determination of age: 

 Age of the person under investigation above 18 years.  

 Ultrasonography of abdomen: 

  Gravid uterus with a live 17.2 weeks of foetus. 
 Done at Assam X-ray Clinical Laboratory. Patient ID AX 46  Radiologist 
– Dr. P.K. Barman. 
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OPINION: 

1. No sign and symptom suggestive of sexual intercourse.  

2. No any marks of violence on her body as well as on her 
private parts.   

3.  Age of the victim is above 18 years.    

4. The victim is pregnant of 17.2 weeks.      

Enclosures: 

  Police requisition, vaginal smear report, Urine report and X-ray 

and USG reports and plates.    

   Ext. 1 is the Medical Report and Ext. 1(1) is her signature.  

  In cross-examination, the doctor admitted that during 

examination of the victim, there is no sign of recent sexual rape.      

10. PW 2, Ambia Khatoon, the mother of the victim deposed that the 

incident occurred about 2 years ago. At the time of the incident, the age of 

her daughter was 22 years. Victim was earlier married to a person of Solmari. 

After the family dispute, her daughter came to their home. During that time 

she was engaged as a domestic helper in the house of the accused. During 

her work at the house of the accused, accused committed misdeed on her 

daughter, as a result, she became pregnant. Her daughter ceased to take 

meal and she could not do any work. She came to know from one of the 

neighbour that her daughter/victim became pregnant from the side of the 

accused. While she details asked her daughter she told that from the side of 

accused she becomes pregnant. Then they convened a village meeting. On 

being asked the accused, accused denied in the said meeting. Then she 

reported the matter to her husband. Then her husband filed this case against 

the accused. Thereafter about 8 months, her daughter gave birth a female 

baby but after about six days said baby died.         

  In cross-examination, she admitted that she got married at the age of 

13 years. Victim/her daughter married to Nur Islam. In the second time she 

was married to Mamtaj Ali. After coming from Mamtaj Ali’s house her 
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daughter/victim used to do works as a maid servant at different houses. She 

cannot say which year her daughter came out from the house of Mamtaj Ali. 

Since after coming from the house of her second husband she used to engage 

as a domestic helper in about 6/7 houses during last 6/7 years. Her daughter 

was also doing service as a domestic helper of Md. Abdul Hai of Bahbari. Her 

daughter was also doing service as a domestic helper in the house of 

Fakaruddin Ali. Her daughter was also doing service as a domestic helper by 

staying in the house of Surhat Ali. Her daughter used to stay in a separate 

room but taking meal with them. The house of the accused is situated near 

their house. In the northern side of the accused’s house Mainuddin resides. In 

the southern side of the accused’s house Mahmud Ali resides. There are 20 

numbers of family members in the house of the accused. Accused resides with 

his parents, wife, children, brothers and sisters and other labours who were 

engaged in other work in the house of the accused. Prior to this incident, 

accused was an Immam of local Mozjid. In the village of the accused for 

appointment of Immam a dispute arose in between two sections of society.    

11. PW 3, the victim has stated that she was married to one Nur Islam of 

Solmara but after quarrelling with her said Nur Islam married another girl. 

Said Noor Islam assaulted her and at last driven her out and took her in her 

parent’s house in one year ago. Then she went to the house of the accused to 

do work as domestic helper. Accused did misdeed on her when she went to 

do work in the house of the accused. The accused told her that he would 

marry her. But she refused to marry with him. Then he took her to the bed, 

fell her down and doing misdeed by opening her clothes. The accused 

threatened her if she disclosed the matter to her parents or any other 

persons, she would be killed and put her deadbody in a gunny bag and 

thrown into a river. Then accused committed misdeed on her in many times. 

Accused committed misdeed on her even by coming to her house as a result 

she became pregnant. She reported the matter to her mother while she 

became 2/3 months pregnant. Then her father filed the case in the police 

station. Thereafter, she was examined through the doctor and also recorded 

her statement u/s 164 Cr.P.C. She gave birth of a femal child which was died 

after next day of birth.     
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 In cross-examination, she admitted that she was at first married to Nur 

Islam. While he left her she filed a maintenance case u/s 125 Cr.P.C. against 

him. Thereafter, she entered another marriage with Mamtaj Ali for the second 

time. But after some days she refused she leaves her second husband. After 

came from the house of Mamtaj Ali she again entered for doing as a maid 

servant in the house of Abdul Hussain for about 1/ 2 years. Thereafter, she 

also doing works in the house of Surat Ali of Mudhaphuta village. During that 

time she also doing works as a domestic helper in the house of Omar Ali. 

When the mother of Mainul Haque fell illness she was doing works as a 

domestic helper in his house. At the time of giving birth by the wife of Fajar 

Ali she is also doing works in his house as a domestic helper but she left 

service while a quarrel took place on the allegation of commission of theft of 

nose-ring. When she was doing service as a domestic helper in the house of 

Musstt Fatema of Erabari she used to stay in her house. When she was doing 

works as domestic helper in the house of Lokman of Erabari she stays there 

sometimes and sometimes she came back to her house. Lokman is her uncle 

(Peha). She is also doing maid servant in the house of Imran Ali of Erabari. 

While any festival took place in the house of accused she was called for doing 

works. In the house of accused there were four rooms, family members lives 

in all the rooms. She came to the house of the accused in the morning time 

and at about 5 p.m. she leaves the house of the accused. Her house is 

situated at a distance of one mile from the house of the accused. She never 

stayed in the house of the accused. Accused has 5 sisters. After the incident, 

one of the sisters was married. While accused committed misdeed to her she 

informed the matter to her mother. Even she informed the matter to the wife 

of the accused but they did not believe the said fact stating that Immam 

cannot do such a misdeed. She informed to her mother only when she 

became 8 months pregnant. On that very day she delivered a female baby but 

the baby died after one day.          

12. PW 4, Md. Safiqul Islam, father of the victim, has stated that the 

incident took place about three years ago. The victim was married to Solmara. 

After quarrelling with her husband victim returned to their home and then his 

daughter used to do work in the house of the accused as a maid for 4/5 
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months. After 4/5 months when she left her works she informed about the 

incident to her niece Fatema stating that she became 7/8 months pregnant. 

Then he advised her to convene a village meeting but in the village meeting 

accused did not attend so local public advised him to file a case against the 

accused. Then his daughter filed this case. He stated that the child born to 

her daughter was died after 8 days.  

 In cross-examination he admitted that at the relevant time he has 

been to Kerela. He arrived just one month ago. The victim at first married to 

Nur Islam and in second time she married with Mamtaj Ali but she returned 

from the house of Mamtaj Ali. Accused is an Immam at the Mazid. He resides 

at a house which is adjacent to their house. In the house of the accused, his 

mother, father, wife, children and many relatives total about 10/12 persons 

were reside. He is a Ferrywalla selling stationary articles as such he went out 

at about 7/8 a.m. and returned to their home at about 5/6 p.m. During that 

time he cannot say where his daughter went.  

13. PW 5 Fatema Khatoon who turned hostile stated that she knows the 

accused Mofijul Islam and victim. The incident occurred about 2 ½ years ago. 

Victim got married before the incident. But she left her husband and resides 

at her parental house. She came to know from the victim that she was 

pregnant but she does not know from whose side she became pregnant. She 

has not asked and she did not reply from whose side she became pregnant.  

 In cross-examination by defence she admitted that she never stated to 

police that “on being came to know that she become four months pregnant 

while I asked her who make her pregnant, then she replied Mafijul committed 

several times such misdeed promising to marry her. Then I called her mother 

to my house and narrated the whole story.” 

14. PW 6 Md. Habibur Rahman, stated that the incident occurred more 

than 2 years ago. Victim is the daughter of Safiqul Islam. Her marriage took 

place before one year of the incident. But she left her husband and resides at 

her parental house. According to the father of victim, his daughter/victim 

doing works in the house of the accused for 4/5 months. Lateron she became 
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pregnant of 4/5 months. Accordingly a village meeting was convened. In the 

said meeting he was present. But accused Mafijul did not attend the meeting. 

In the meeting victim stated that she has been doing works in the house of 

the accused and she became pregnant.           

15.  PW 7 Md. Ismat Ali stated that the incident occurred in the year 2015. 

After the incident the parents of the victim reported the matter to the villagers 

and one village meeting was held. He was present in the said meeting. He  

heard from the victim and her parents that she became pregnant from the 

side of the accused Mafijul. Meeting held in three times but the accused did 

not appear any of the meeting.              

16.  PW 8 Sri Ramen Borah stated that on 05-01-2015 he was posted at 

Missamari Police Station as Attached Officer. On that day, one Anjuma Khtoon 

filed a written ejahar and on receipt of the same the O/C SI Nurul Hussain of 

Missamari PS  registered a case being Missamari PS Case No. 01/2015 u/s 

419/376/506 of the IPC and endorsed him for investigation of this case. Ext. 2 

is the ejahar and Ext. 2(1) is the signature of SI Nurul Hussain of Missamari 

PS. Then he recorded the statement of the victim at the police station. 

Thereafter, he went to village Erabari along with the victim at about 11.20 

p.m. and brought the accused to the police station for his interrogation. On 

the next day, i.e. on 06-01-2015 he has recorded the statement of the 

accused, arrested him and on 07-01-2015 forwarded him to the court. On 06-

01-2015 the victim was sent for medical examination to KCH, Tezpur and for 

recording statement of the victim u/s 164 Cr.P.C. On 07-01-2015 he has 

visited the place of occurrence, prepared sketch map and recorded the 

statement of other witnesses. Ext. 3 is the sketch map and Ext. 3(1) is his 

signature. After collecting the medical report, he has filed the charge sheet 

against the accused Mafijul Islam u/s 419/376/506 of the IPC. Ext. 4 is the 

charge sheet and Ext. 4(1) is his signature.  

 PW 5 Fatema Begum stated before him that “on being came to know 

that she become four months pregnant while I asked her who make her 

pregnant, then she replied Mafijul committed several times such misdeed 

promising to marry her. Then I called her mother to my house and narrated 
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the whole story.” Ext. 5 is the case diary of GR Case No. 36/15 and Ext 5(1) is 

the statement of witness Fatema Begum recorded by him and Ext. 5(2) is his 

signature.  

 In cross-examination, he admitted that the FIR was received by the 

then O/C of PS on 05-01-2015 at about 7.15 p.m. On that very day they 

visited the place of occurrence and reached there at about 12:10 O’ clock at 

night. He found the accused in his house. In the house of accused there are 

many members of the accused including his wife, parents and other family 

members. He has not recorded statement of any of the witnesses at the place 

of occurrence at that night. He has not recorded the statement of other family 

members of the accused he does not feel so though he visited the place of 

occurrence for two times. He has arrested the accused on 06-01-2015 and on 

07-01-2015 he was produced before the Magistrate. According to Ext. 3 there 

were no other persons except the family members of the accused. He has not 

mentioned in Ext. 3 how many rooms are there in the house of the accused. 

He has not mentioned in the Ext. 3, the nearest witness of the place of 

occurrence. He has recorded the statements of all witnesses in the same day. 

When he recorded the statement of the victim, he came to know that she was 

a spinster as she told.  

 Victim did not state before him that if she disclosed to any person 

about the matter, she will be thrown in the river after killing by putting a 

gunny bag. She also did not state before him that the accused committed any 

offence in her house.  

 Witness Ambia Khatoon, mother of the victim, did not state before him 

that she came to know about the incident from the villagers. Witness Safiqul 

Islam did not state before him that his daughter at the relevant time 7/8 

months pregnant.   

17.  These much is the evidence of the prosecution case. The accused 

pleaded total denial while his statement was recorded u/s 313 of Cr.P.C. 

18. I have heard the arguments put forwarded by learned counsels of both 

the parties.   
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19. Learned counsel for the accused submitted that the prosecution has 

failed to prove the case beyond any reasonable doubt. Firstly, the FIR filed by 

the victim is not proved because the victim herslf stated that her father has 

filed this case against the accused. PW 2 the mother of the victim has also 

stated that her husband has filed this case against the accused. This case is 

based on the ejahar filed by the victim but the victim no way stated that she 

filed the ejahar. As such, the fate of the ejahar filed by her father is not 

known. Secondly, the statement of the victim is not inspire confidence as she 

was married to three persons and she was engaged herself as a domestic 

helper in the house of more than 5/6 persons. On the other hand, there is 

some contradictions in her statement. In her examination-in-chief the victim 

stated that while she became 2/3 months pregnant she informed the matter 

to her mother but in her cross-examination she admitted that while she 

became 8 months pregnant she reported the matter to her mother. Therefore, 

her own statement is contradictory. Thirdly, her statement did not state 

clearly that she has been committed rape. The ingredients of offence u/s 376 

of the IPC are lack in her statement.  

 To fortify his argument learned counsel for the accused submitted the 

following case laws:   

1. Promod Das (Pathak)- appellant Vs. State of Asam reported in 
2008 (2) GLT682; 

2. Bal Bahadur Chettri Vs. State of Sikkim reported in 2017 
CRl.L.J.1279. 

3. Abbas Ahmad Choudhury v. State of Assam reported in (2010) 12 
Supreme Court Cases 115 

4. Dinesh Jaiswal Vs. State of Madhya Pradesh reported in (2010) 3 
SCC 232.   

20. On the other hand, learned Public Prosecutor submitted that the 

prosecution has able to prove the case beyond all shadow of doubt, as such 

accused is required to be convicted under the charged sections.  



Page 11 of 17 

 

Sessions Case No. 159 of 2016 Page 11 

 

21.  The accused is charged u/s 417 and 376 of the IPC. Before discussing 

the evidence, I would like to see what is the requirement, to prove the charge 

u/s 417 and 376 of the IPC.  

22. To prove the charge u/s 417 of the IPC, the prosecution must prove 

that –  

(i) that the person deceived delivered to someone, or consented that 

some person shall retain certain property; 

(ii) that the person deceived was induced by the accused to do as 

above; 

(iii) that such person acted upon such inducement in consequence of 

his having been deceived by the accused. 

(iv) that the accused acted fraudulently or dishonestly when so 

inducing that person – (i) that the person deceived did, or omitted to 

do, something which he was not bound to do or omit to do  

 (v) that the accused so induced that person intentionally ;  

  (vi) that such act or omission caused, or was likely to cause, 

damage or harm to that person in body, mind, reputation or 

property.    

23.     Similarly, to brought the charge under section 376 of the IPC, 

prosecution must prove that – 

“(i)  that the accused had sexual intercourse with the woman 
in question; 

  
 (ii)  that the act was done under circumstances failing under 
any of the five descriptions specified in section 375 ; 
(iii) that such woman was not the wife of the accused; or, if she 
was his wife, she was under fifteen years of age; 

 (iv) that there was penetration.  
 

 
24. Now, coming to the present case, there is only eye witness i.e. the 

victim/complainant.  

 Law is well settled that in a case of rape, the onus is always on the 

prosecution to prove affirmatively each ingredient of the offence it seeks to 

establish and such onus never shifts. It is no part of the duty of the defence 

to explain as to how and why in a rape case the victim and her mother have 

falsely implicated the accused. The main evidence in all such cases is that of 

the victim herself. In practice a conviction for rape almost entirely depends on 



Page 12 of 17 

 

Sessions Case No. 159 of 2016 Page 12 

 

the credibility of the woman, so far as the essential ingredients are concerned, 

the other evidence being merely corroborative. It is not necessary that there 

should be independent corroboration of every material circumstance in the 

sense that the independent evidence in the case, apart from the testimony of 

the complainant, should in itself be sufficient to sustain conviction. All that is 

required is that there must be some additional evidence rendering it probable 

that the story of the complainant is true and that it is reasonably safe to act 

upon it. The evidence, no doubt, should not only make it safe to believe that 

the crime was committed but must in some way reasonable connect or tend to 

connect the accused with the crime. Corroboration may be by facts and 

circumstances.       

25. Here in the present case, it appears that the victim PW 3 is a woman 

of 22 years. She was earlier married to two persons. First she consummated 

marriage with one Nur Islam but after quarrelling while she left him and 

resides at her parental home. She again entered into a marriage with another 

person. According to her, the accused called her to his house to do works as 

domestic helper but during her working as a domestic helper accused 

committed misdeed to her and accused asked her to marry her but she 

refused the said proposal. Then he took her to the bed and committed 

misdeed. Accused also threatened her if she disclosed the incident to any 

other person she will be killed and her deadbody would thrown into river by 

putting her deadbody in a gunny bag. By that way accused doing misdeed in 

several times. Even he has been doing misdeed in her house also, as a result 

she became pregnant. When she became 2/3 months pregnant she reported 

the matter to her mother then her father filed this case. Then she was taken 

to hospital for her examination and recorded her statement through the 

learned Magistrate. Thereafter she gave birth a female child though the child 

was died after one day.  

Now, the question comes, how much reliable, the statement of the 

victim, to convict the accused in charged section.  

According to the victim, PW 3 at first she was married to one Nur 

Islam. When her first husband leaves her she filed a maintenance case against 

him u/s 125 Cr.P.C. Thereafter, she entered marriage with one Mamtaj Ali for 
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the second time. After some days, she leaves her second husband also. 

Thereafter, she used to reside in the house of Abdul Hussain for about 1/ 2 

years. Then she was taken to the house of Surat Ali.  She also doing works as 

a domestic helper in the house of Omar Ali. Then she had engaged as a 

domestic helper in the house of the accused she had also served as a 

domestic helper in the house of one Fajar Ali, but after quarrelling with her 

owner she left her job. While she was doing works in the house of Musstt 

Fatema, she used to reside there at night. Even while she was doing service 

as a domestic helper in the house of Lokman of Erabari sometimes she stays 

there and sometimes she came to their house. In the house of the accused 

there are only four rooms. All the rooms are occupied by their family members 

as they have a total about 20 family members in their house. According to 

her, though she informed the matter to the family members of the accused 

but they did not belief that fact as because they think that accused being 

Immam cannot do such a nasty works. It is true that as argued by learned 

counsel for the accused that the statement of the victim is self contradictory. 

Firstly, in examination-in-chief she stated that she reported about her 

pregnancy to her mother after 2/3 months of pregnant. On the other hand, 

she admitted in cross-examination that she reported to her mother about the 

incident of pregnancy when she attained 8 months pregnant. Secondly, as 

argued by the learned counsel for the accused that though the accused 

alleged to be committed misdeed to her in several times she never informed 

the matter to police for taking action. She even not informed to any villagers 

or convened any village meeting. Thirdly, according to her, while accused 

proposed her to marry her, she refused accused’s proposal, therefore, the 

allegation of sexual intercourse with a promise to marry her is not arised. 

Fourthly, the victim is a veteran woman married for several times, even 

without giving divorce to her first husband she entered into second marriage 

with Mamtaj Ali i.e. during subsistence of marriage with Nur Isalam. Besides, 

there is a clear evidence that she has been doing service as a domestic helper   

in the house of many persons. In some of the house, she used to resides at 

night. Fifthly, according to the FIR, victim doing domestic helper for last 6/7 

months from the date of filing the FIR i.e. 05-01-2015 and accused started 
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physical relation with her with enticing to marry her from last 5/6 months of 

filing of the ejahar i.e. on 05-01-2015 but the victim in her statement no 

where stated that the accused enticing to marry her committed physical 

relation for last 5/6 months from the date of filing of the ejahar. Sixthly, 

according to the victim in the house of the accused there are four rooms, their 

total family members is about 20 including his wife and children. The alleged 

physical relation took place in day time as there is no any evidence that the 

victim used to reside in the house of the accused at night. Therefore, there is 

every possibility of presence of other family member atleast the women of the 

family of the accused might have resided in the day time. Therefore, if such a 

forceful physical relation took place, the victim must raised alarm and reported 

the matter to other family members of the accused. It is true that according to 

the victim, she reported the matter to the wife of the accused but she never 

belief that allegation. But there is no evidence that she reported the matter to 

other family members including the mother and father of the accused. Non 

reporting of the matter to atleast father and mother of the accused definitely 

caste doubt about the allegation of forceful commission of rape. Seventhly, 

law is well settled that if the victim is unwilling to yield to sexual intercourse, 

she is expected to receive injury on her person. The absence of injuries on the 

body of the prosecutrix, generally, gives rise to an inference that she was a 

consenting party to coitus. Here in the present case, there is no any evidence 

that the victim sustained any injury not only in the private parts but also in 

any body parts for the alleged forceful sexual intercourse. Law is well settled 

that that where the prosecutrix had received multiple injuries on the various 

parts of her body it indicated that she offered resistance when she was 

subjected to sexual intercourse. Eighthly, if the accused forcefully committed 

rape on the victim she must be reported to her own mother as she is not 

resided in the house of the accused at night but there is no any evidence that 

she had informed her mother and father about the forceful commission f the 

rape. Therefore, non reporting of such matter to her mother and father after 

the alleged incident bound to suspect upon her consent, the said physical 

relation took place till conceiving.  Ninthly, according to the victim, the ejahar 

was filed her father on being came to know about the incident. According to 
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the mother of the victim, PW 2 her husband filed this case against the 

accused. But father of the victim, PW 4 stated that the case was filed by his 

daughter. In fact, it is true that the case was filed by victim herself, therefore, 

it is the victim who herself do not know who has filed the ejahar before the 

Police station. Besides that, the ejahar was not proved by herself. Therefore, 

the ejahar is doubtful. Tenthly, there is no evidence of fraudulent and 

dishonest intention at the time of commission of act in respect of which 

cheating is alleged. Besides, there is no any evidence of subsequent conduct 

of the accused to show any previous dishonest intention. Eleventhly, the 

prosecutrix, not disclosing the incident after conceiving to any other person. 

According to her, the matter was reported to her mother only after 2/3 

months of pregnancy or after eight months of pregnancy. As such, at the time 

of reporting it was not concrete evidence that how much months she was 

pregnant. Under such circumstances, the possibility of accused having sexual 

intercourse with consent cannot be ruled out. 12thly, according to the 

prosecution story and the prosecutrix, accused committed rape upon the 

prosecutrix for several times while the latter was doing service as a domestic 

helper in the house of the former and as a result, she became pregnant. But 

there is no any DNA report to show that the prosecutrix was conceived from 

the side of the accused. Therefore, credibility of the statement of the victim 

led by prosecution is under cloud. And Lastly, in the light of the statement of 

the witnesses as discussed herein before, it appears that there are many 

contradictions, inconsistencies, exaggeration and embellishment in the 

statement of the victim. The statement of the victim is found to be not 

straight forward, therefore, the only statement of the victim does not inspire 

confidence to convict the accused in any of the alleged charge.  

26.  The onus of proving the facts essential to the establishment of the 

charge against the accused lies upon the prosecutrix, and the evidence must 

be such as to exclude every reasonable doubt about the guilt of the accused. 

An accused cannot be convicted of an offence on the basis of conjecture and 

suspicion. After taking into consideration, the entire material before it 

regarding complicity of the accused, the benefit of such doubt is given to the 

accused person.  
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As discussed above there is no any evidence as to any of the ingredients 

mentioned above. Hence charge is failed. 

      

27. In view of the aforesaid discussions based on the evidence and 

materials on record, I have come to the conclusion that the prosecution has 

failed to prove any of the ingredients of offence u/s 417 and 376 of the IPC  

against the accused. As such, the accused Mafijul @ Mafijur Islam is acquitted 

from the said charges and set him at liberty forthwith.   

28.  The liability of the bailor is hereby discharged.  

 Send back the GR Case record being No. 36/15 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 7th day of July, 

2017.  

 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
   
 
Dictation taken and transcribed by me:   
 
                    
Smt. R. Hazarika, Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Dr. Tutumoni Handique 
 

2.  Prosecution Witness No.2 :- Ambia Khatoon 
 

3.  Prosecution Witness No.3 :- Victim 
 

4. Prosecution Witness No.4 :- Md. Safiqul Ialam 
 

5 Prosecution Witness No.5 :- Md. Ali 
 

6. Prosecution Witness No.6 :- Md. Habibur Rahman 
 

7. Prosecution Witness No.7 :- Md. Ismat Ali 
 

8. Prosecution Witness No.8 :- Sri Ramen Borah, I.O. 
 

9. Prosecution Witness No.9 :- Miss J. Borah, Judicial Magistrate, 
 

EXHIBITS.  

Exhibit 1   :   Medical Report.   

Exhibit 2   :   Ejahar. 

Exhibit 3   :   Sketch map 

Exhibit 4   :   Charge sheet. 

Exhibit 5   :   Case diary of GR Case No. 36 of 15 

Exhibit 6   :   case record of GR Case No. 36 of 15. 

Exhibit 7   :   State of the victim  

 

 

    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR  

 


